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* Of the District of Puerto Rico, sitting by designation.

CASELLAS, District Judge. Following ajury trial, appellant

Ri chard Houl e (herei nafter “Houl €”) was convi cted of conspiracy to
possesswithintent todistribute andto distribute cocaine. He was
sentenced to 160 nont hs of inprisonnent, followed by 5 years of
supervi sed rel ease. This appeal ensued. W affirm

| . BACKGROUND

Houl e was charged with conspiracy to posseswithintent to
di stribute andto distribute cocaine, aviolationof 18 U. S.C. § 846.
Houl e’ s conspiracy was part of a second supersedi ng i ndi ct nent al so
charging 12 ot her individuals, in various conbinations, with the
conmm ssi on of several offenses, anong them conspiracy to conmt and
actually coonmttingracketeering, inviolationof 18 U S. C. 88 1962(b),
(c), respectively. Al the offenses chargedin the indictnment stenmred
fromt he def endants’ invol venent i nthe Connecticut and Massachusetts
chapters of a national organi zation cal |l ed t he D abl os Mot orcycl e d ub

(hereinafter the “Diablos,” or the “Club”).

Houle was tried and convicted with a nunber of other
def endants. Their appeals were heard at the sane tine, and were
addressed in separate decisions. United States v. Baltas, No.
99-1574 (1st Cir. filed April 2, 1999); United States .
Lafreniere, No. 99-1318 (1st Cir. filed February 17, 1999).
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The Di abl os origi nated in San Bernardino, Californiainthe
1960' s, and fromthere expanded t o ot her areas of the country. At the
tinmes rel evant to this appeal, the D abl os’ s nati onal presence ext ended
t o Connecticut, Florida, |Indiana, Massachusetts, and New Hanpshire.
They were governed by awitten constitution, which made nenbership
condi ti onal upon, anong ot her t hi ngs, being 21 years of age, Caucasi an,
and owni ng a firearmand a Har | ey- Davi dson of a particul ar size. They
al so had a gover ni ng structure which incl uded bot h nati onal and chapt er
of ficers.

One of the prosecution’ s star witnesses was Wl liamAlvis
(hereinafter “Alvis”). Before beconm ng a Diablo, Alvis had been
i nvol ved i n anot her notorcycl e cl ub, the Barbarians, where he becane
famliarized with the biker ethos. While associated with the
Bar bari ans, Alvis was charged with the comm ssi on of vari ous of f enses
unrel ated to the instant i ndi ctnment, and eventual | y began cooperati ng
wi t h government authorities. Heinfiltrated the D ablos at the FBI's
behest, and gai ned the trust and confi dence of the group. Once inside
t he organi zation, Alvisused hisfamliarity with biker cultureto
becone a full-fledged nenber and vice-president of the Di abl os
Massachusetts chapter.

| n January of 1996, several nenbers of the D abl os, Alvis and
Houl e anong them traveledto Californiafor anational neeting of the

Club’s officers. Duringtheir stay in California, Alvis, Houl e and
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ot her codefendants met with FBI Special Agent Mark Pecora, in his
undercover role as “Tony,” on an FBI yacht to di scuss a potenti al
(sham cocai ne deal . Tony expl ai ned t hat he was expecting a shi pnment
of cocai ne fromCol onbi a, and t hat he needed security when t he drugs
arrived in Los Angel es, and for their transport to Massachusetts.
Al t hough t he arrangenments for the deal were not concluded, it was
agr eed t hat Houl e, t oget her wi t h ot her codef endants, woul d provi de
security during the transacti on.

A fewdays after this neeting, Houl e acconpani ed one of his
codef endants to Las Vegas to neet wth Tony to arrange anot her (sham
drug deal , this one invol vi ng net hanphet anmi ne. Wil e in Las Vegas,
Tony set up anot her phony scenari o where again he cl ai ned to need
security, thistimetocollect aganbling debt. U timtely, Houl e
acconpani ed Tony on hi s col | ecti on endeavor, al though he pl ayed norol e
init.

The day t he cocai ne was supposed to arrive fromCol onbi a,
Tony, Houl e and others net at alocationclosetoasnall airport in
Los Angel es where t he of f| oad was supposed t o occur. However, Houl e
becane suspicious while awaiting the shi pnent, and because of his
concerns, he decided not to participate further in the deal.
Utimately, the cocainedidnot arriveinCaliforniaonthat occasion,
but arrivedin Massachusetts a fewdays | ater. Houl e was not present

when t he shi pnent arrived, but he was | ater arrested and i ndi cted for
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his involvenent in the conspiracy.

[1. DI SCUSSI ON

A. Joi nder

Houl e first contends that he was i nproperly joined in the
i ndi ct nent because he was not charged inthe RICOcounts. W revi ew

m sj oi nder claims under Rule 8(b) de novo, see United States v.

Chambers, 964 F.2d 1250(1st Cir. 1992), reversing “only if the
m sj oi nder results inactual prejudi ce because it ‘had substantial and

injurious effect or influenceindetermningthe jury’ s verdict,’”

United States v. Lane, 474 U. S. 438, 449 (1986) (quoti ngKotteakos v.

United States, 328 U.S. 750, 776 (1946)).

We not e at the outset that the facts underlyi ng Houl e’ s count
of conviction, count 33, were al so all eged in the second supersedi ng
i ndi ct ment as predi cate act 26 of the RICOconspiracy all eged i n count
1. Accordingly, both counts were properly joinedintheindictnent as
“two or nore acts or transacti ons connected together or constituting
parts of a common schenme or plan.” Fed. R Crim P. 8(a); see al so

United States v. Zannino, 895 F. 2d 1, 16 (1st Cir. 1990) (“offenses

comm tted pursuant to the same (charged) racketeering enterprise nay be
joined in a single indictnment”).

Furthernore, this rel atedness evi dences “[a] rational basis
infact, sufficient towarrant joinder” under Rule 8(b). Under this

rule, “[t]wo or nore def endants may be charged i n t he sanme i ndi ct nent
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if they are all eged to have participated in the sane act or
transaction constituting an offense or offenses.” Fed. R Crim P.
8(b). “[Where, as here, asingle RICOcount ‘enbrace[s] all of the
acts and transacti ons upon which the other . . . counts [are] based,”

j oi nder under Rul e 8(b) is proper. See United States v. Boyl an, 898

F.2d 230, 245 (1st Cir. 1990).
The fact that Houl e was not charged as a Rl COdef endant is

of no consequence. See Zannino, 895 F. 2d at 16; United States v.

Krout, 66 F.2d 1420, 1429 (5th Cir. 1995) (“If an i ndi ct nent charges
RI CO violations, offenses commtted as part of the pattern of
racketeering activity are properly joined even if the defendant

objectingis not named inthe RICOcount.”); United States v. _Grci a,

848 F. 2d 1324, 1333 (2d Cir. 1988) (joi nder found proper even t hough

not all the defendants were naned in the RICOcount), rev’ d on ot her

grounds Gonez v. United States, 490 U. S. 858 (1989). Therefore, we find

that the district court correctly deni ed Houl e’ s severance request.

B. Severance

Houl e unsuccessful |y noved to sever his trial fromthose of
hi s codef endants on vari ous occasi ons both before and duringtrial.
Here, he assigns error tothe district court’s refusal to sever, and
argues t hat he was prejudi ced by the district court’s denial of his
notions. Under Rule 14, adistrict court may order separate trial s of

counts or defendants “[i]f it appears that a defendant or the
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governnment i s prejudiced by a joinder . . . or by such joinder for

trial together . . . .” Fed. R Cim P. 14, In making this

determ nation, thedistrict court enjoys widelatitude. See United
States v. Rogers, 121 F.3d 12, 16 (1st Cir. 1997). We review a
district court’s refusal to sever for “mani f est abuse of di scretion,”

United States v. DeLeon, 187 F. 3d 60, 63 (1st Gr. 1999), to determ ne

whet her j oi nder “deprived def endant of afair trial, resultingina

m scarriage of justice,” United States v. _Tej eda, 974 F. 2d 210, 219

(1st Gr. 1992) (citations andinternal quotation marks omtted). For
t he reasons set forth bel ow, we find that Houl e has fail ed to shoul der
this burden, and therefore, affirmthe district court’s ruling.
The gravanen of Houl e’ s conpl aint is spillover prejudice.
Specifically, he alleges the following: (1) that the evidentiary
di sparity between hi mand t he ot her def endants created a “qguilty by
associ ati on” atnosphere; (2) that the jury heard evi dence of vi ol ence
comm tted by ot her def endants, which unfairly prejudiced him and (3)
that thedistrict court’slimtinginstructions were inadequateto
allowthe jury to properly conpartnental i ze t he evi dence agai nst him
because he was a m nor partici pant and t he only non- R co def endant.
V% begi n our di scussion by noting a principlethat gui des any
severance anal ysis —that is, without a “serious riskthat ajoinder
woul d conprom se a specifictrial right . . . or prevent the jury from

maki ng a reliabl e judgnment about guilt or i nnocence,” Zafiro v. United
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States, 506 U.S. 534, 539 (1993), defendants charged in the sane
i ndi ct ment should be triedtogether. The policies supportingthis
preference are that it hel psto prevent i nconsi stent verdi cts, and

conserves judicial resources. United States v. O Bryant, 998 F. 2d 21,

25 (1st Cir. 1993). As such, defendants are not routinely granted
separate trials because they feel it m ght inmprove their odds of
acquittal. Zafiro, 506 U S. at 540. We will now address Houl e’s
argument s.

Houl e first argues that the disparity in evidence created a
guil ty by associ ati on at nosphere, which unfairly prejudiced hi mat
trial. A though Houl e correctly contends that portions of the evidence
introduced at trial were not related to the charges | evi ed agai nst him
itiswell settledinthis Crcuit that “[e]ven where | arge anmounts of
testinmony are irrel evant to one def endant, or where one defendant’s
i nvol venent in an overall agreenent is far | ess than the i nvol venent of
ot hers,” we shoul d be “rel uctant to second guess severance deni al s.”
O Bryant, 998 F. 2d at 26 (citingBoylan, 898 F. 2d at 246). W find
Houl e’ s case fitswithinthis framework, and therefore, will not second
guess the district court’s decision on this issue.

Next, Houl e contends that the jury heard testi nony concerni ng
vi ol ent acts of co-defendants, which unfairly prejudi ced him However,
we agree wi th the governnent that testinony i ntroduced agai nst Houleis

no | ess vi ol ent than the evi dence he conplains unfairly prejudiced him
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At trial, the governnent introduced evi dence concerni ng Houl e s conduct
during the drug deal, where he allegedly said “put one in their

| ookers,” if anyone “l ooks at you cross-eyed.” Even without this
evi dence of Houl e’ s own vi ol ent propensities, werejectedasimlar
cl ai mof spillover prejudi ce based on a co-defendant’ s violent acts in
DeLeon. 187 F.3d at 63 (hol ding that repeated inquiries about third-
party fear based on co-defendant’s viol ent nature did not warrant
severance) .

Finally, Houle clainms that the district court’slimting
instructions were inadequate because no jury could properly
conpartnentalize the evidence agai nst him He mai ntai ns that because
hisroleinthe conspiracy was so m nor, the jury shoul d not have been
forced to assess hi s i nnocence or guilt al ongsi de t he ot her def endants.

The difficulty in this “argunent is the case |law holding to the

contrary.” DelLeon, 187 F.3d at 63 (citingUnited States v. Rawwad, 807

F.3d 294, 295 (1st Cir. 1986).

We begi n by noting that despite Houl e s assertiontothe
contrary, the district court took adequate neasures to safeguard
agai nst the possibility of spillover prejudice by repeatedly
instructingthejury to consider the evidence separately as to each
defendant. In fact, the district court instructedthe jury at the
outset of thetrial, several times throughout thetrial, and duringthe

final charge that it nmust consider the evidence agai nst each def endant
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i ndi vidually. WMbreover, the court enphasi zed t hat the jury nmust not
apply the evidence rel evant to the RICOcounts agai nst Houle. In sum
we findthe court’s cautionary measures proper under prior case | aw of

this circuit. See DelLeon, 187 F. 3d at 64; Rogers, 121 F. 3d at 16;

Boyl an, 898 F. 2d at 246, United States v. Cresta, 825 F. 2d 538, 555

(1st Cir. 1987).

Wthregardtothe jury s ability to segregate the evidence
and understand t he judge’ s instructions, theverdict itself is often
quite telling. In this case, the jury acquitted co-defendant
Lafreni ere of the RI COof fenses, and co-def endant Moore of all charges.
This discrimnating verdict shows that the jury was able to
conpartnent al i ze evi dence and apply it to each def endant, and gi ves us
“no basi s to suppose that the jurors disregarded the trial judge’'s

adnoni ti ons and departedonafrolic of their owmn.” United States v.

Pierro, 32 F. 3d 611, 616 (1st Gr. 1994); see al so DeLeon, 187 F. 3d at

64; Boyl an, 898 F. 2d at 246; Cresta, 825 F. 2d at 555; United States v.

Tashijan, 600 F.2d 829, 834 (1st Cir. 1981).

Insum we findthat thelevel of prejudi ce suffered by Houl e
to be no greater than the type or degree customarily suffered by
defendants in nul ti pl e def endant and nul ti pl e charge cases; and “[a]t
bottom this is sinply a disagreenent with the district court’s
exercise of its considerable discretion.” DelLeon, 187 F.3d at 246.

C. Evidentiary |Issues
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Houl e believes the district court erroneously admtted
evi dence concerning the “protection” he provided for Tony duringatrip
to Las Vegas. As noted above, Houl e had gone to Las Vegas to set up
anot her drug deal , and whil e there, Tony asked hi mto provi de security
whi | e he col | ected a ganbl i ng debt. Houl e agreed t o acconpany Tony on
his coll ection endeavor, although he played no role init.

At trial, the governnent successfully argued t hat Houl e put
t he el enent of intent at i ssue by cl aim ng that he was entrapped into
provi di ng security for the of fl oad of a cocai ne shipnent in California.?
Wth Houl e’ s intent at i ssue, the governnent argued, and the district
court agreed, that there was asufficient sinmlarity between Houl e’s
acting as a bodyguard i n Las Vegas, and his participationas security
for the cocai ne shipnent inCalifornia, toadmt the evidence under the
“intent” exceptionto Rule 404(b). Houl e contends t hat evi dence of his
partici pation in aphony debt coll ecti on schene shoul d not have been
adm tted under Rul e 404(b) because it was not rel evant to any materi al
issue at histrial for conspiracy to possesswithintent todistribute

cocai ne.

Houl e placed his intent at issue in his opening statenent
by claimng that the cocaine deal was “witten, produced, and
directed by the United States Governnment . . . J[a]lnd if it
wasn’'t for the United States Governnent making up this so-called
crime, Rick Houle would not be sitting there today.”

Moreover, “[i]n every conspiracy case . . . a not guilty
pl ea renders the defendant’s intent a material issue and i nposes
a difficult burden on the governnent.” United States v. Zeuli

725 F.2d 813, 816 (1st Cir. 1984).
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Rul e 404(b) provides that evidence of a defendant’s prior bad
acts may not be admtted to prove his crimnal character or propensity
tocomit simlar crimes.® Wereviewthe district court’s deci sion
whet her to admt evi dence pursuant to Rul e 404(b) for an abuse of
di scretion, andwi |l reversethe district court’s bal anci ng under Rul e

403 only i n exceptional circunstances. United States v. Manning, 79

F.3d 212, 217 (1st Cr. 1996). Further, the court will treat any error
inadmtting 404(b) evidence as harmess if it determ nes that the

di sputed evi dence did not contributetothe verdict. United States v.

Levy- Cordero, 156 F.3d 244 (1st Cir. 1998).

I n reviewi ng such cases, we utilize a two-pronged test.
First, the evidence nust be “specially probative of anissueinthe
case—such as i ntent or know edge—wi t hout i ncl udi ng bad character or
propensity as a necessary link inthe inferential chain.” United

States v. Frankhauser, 80 F. 3d 641, 648 (1st Cr. 1996). The probative

val ue of the evi dence “nust be consideredinlight of the renotenessin

time of the other act and the degree of resenblance to the crine

3 Rule 404(b) provides in pertinent part:
Evi dence of other crinmes, wongs, or acts is
not admi ssible to prove the character of a
person in order to show action in conformty

t herewi t h. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, i ntent, preparation, pl an,

know edge, identity, or absence of m stake
ot acci dent
Fed. R Evid. 404(b).
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charged.” Id. (quotingUnited States v. _Fields, 871 F. 2d 188, 197 (1st

Cir. 1989)). Second, if the “proffered evidence has ‘special
rel evance,’ it is nonetheless inadmssibleif its probative valueis
‘“substantially outwei ghed by the danger of,’ inter alia, ‘unfair
prejudi ce, confusion of the issues, or msleading the jury'.”

Fr ankhauser, 80 F.3d at 648; Fed. R Evid. 403.

| medi ately foll owi ng the testinony about the security detai l
inLas Vegas, thedistrict court instructedthe jury onthe permssible
and i nper m ssi bl e uses of the evidence. The court instructedthe jury
t hat t hey coul d not use the evidence to infer propensity, but that
they coulduse it indetermning Houl e sintent inconnectionwththe
charged crine. The court thenexplainedits rationale for the ruling
out si de t he presence of the jury by pointing out that the evi dence was
rel evant tointent and t he absence of m stake, and t hat the i nci dent
t ook pl ace soon after Houl e agreed to provide simlar security in
connectionw th the cocai ne deal. The court di scounted the fact that
Houl e agreed to provi de security for a drug deal i noneinstance, and
for the coll ection of aganbling debt inthe other instance by findi ng
t hat Houl e’ s intent to provi de physical protectionwas at i ssueinthe
cocai ne conspiracy. As such, the court concluded: (1) that the Las
Vegas i nci dent was rel evant to Houl e’ s intent to provi de protection,
and (2) that the probative val ue of such evi dence out wei ghed any unfair

prej udi ce.
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We begi n our di scussi on by notingthat other acts that bear on a
def endant’ s predi spositionto commt acrinme are highly probative when,

l'i ke here, the defendant clains entrapnent. See United Statesv. Mizza,

792 F.2d 1210, 1223 (1st Cir. 1986) (evidence of a prior cocaine
purchase was material inlight of the defendant’s entrapnent def ense);

seealsoUnited States v. Russell, 411 U. S. 423, 429 (1973) (“if the

def endant seeks acquittal by reason of entraprment he cannot conpl ai n of
an appropriate and searching inquiry into his own conduct and

predi sposition as bearing upon that issue.”) (quotingSorrellsv.

United States, 287 U.S. 435, 451 (1932)).

Here, Houl e cl ai ns t hat he was not predi sposedtotrafficin
drugs, and only i nvol ved hinmself in the cocai ne conspiracy at the
behest of the governnent. However, the evi dence denonstrates that only
four days after agreeing to provide security for the cocai ne shi pnent,
Houl e vol unteered to provide security for the collection of the
ganbl i ng debt. This evidence therefore, isrelevant astothe ultimte
i ssue inthe case; whether Houl e intended to participateinthe cocaine
conspi racy or whet her the governnent ensnared himinits plot. W
concl ude that Houl e’ s participation and i nvol venent in the ganbling
debt col l ecti on —serving anidentical role w ththe same undercover
agent, only four days apart —*had sufficient simlar elenmentswith his
participation andinvol venent inthe conspiracy charged to make it

rel evant and hi ghly probative of his crim nal know edge and i ntent.”
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United States v. Crocker, 788 F. 2d 802, 804 (1st Cir. 1986) (citing

United States v. I ndelicato, 611 F. 2d 376, 386-87 (1st Cir. 1979)).

Finally, if we accept Houl e s argunent, we woul d al l owhi mto al | ege
t hat t he government had i nduced hi mto commt the crinme, but preclude
t he government fromreplying by “showi ng that [Houl e s] crim nal
conduct was due to hi s own readi ness and not to t he persuasi on of the

governnment.” Sherman v. United States, 356 U. S. 369, 376-77 (1958).

Since the evidence relating to the Las Vegas trip was
introduced for alegitimte purpose, we find no error under Fed. R
Evi d. 404(b). Moreover, pursuant to Fed. R Evid. 403, the district
court properly wei ghed the probative val ue of the evi dence against its
potential for unfair prejudice and attenpted to m ni m ze any prej udi ce
by providingalimtinginstruction. Based onthis analysis, wefind
that the district court didnot abuseits discretionbyadmttingthe
evi dence conpl ai ned of by Houl e.

D. Sent enci ng

After oral argunment was held, aletter was transmttedtothe
court under Fed. R App. P. 28(j) calling our attentionto the recent

Suprene Court decisioninApprendi v. NewJersey, - U. S.- (2000), 120

S.Ct. 2348 (2000). We granted both Houl e and t he governnent tineto
subm t suppl enent ary nenor anda addr essi ng t he possi bl e rel evance of

Apprendi , and, assum ng t hat Apprendi applies, addressing the i ssue of
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prejudi ce. Such menoranda havi ng been filed, the matter is properly
subm tted for disposition.

The Suprene Court in Apprendi held as a matter of
constitutional law that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crinme
beyond the prescribed statutory maxi num nust be submtted to a
jury, and proved beyond a reasonable doubt.” 120 S. Ct. at
2362-63. Invoking this rule, Houle seeks to have his sentence
vacat ed because the anmobunt of the heroin attributed to him was
never submtted to the jury and proved beyond a reasonable
doubt. Because Houle did not raise this issue below, we review

for plain error. See United States v. Myjica-Baez, 229 F.3d

292, 307 (1st Cir. 2000).

Houl e makes two argunments on appeal: first, that the
district court inmposed a sentence above the |owest statutory
maxi mum provided by 21 U S.C. § 841(b)(1)(B); and second, that
the district court erroneously inposed a sentence in excess of
the | owest statutory mandatory m ni mum

Houl e was convicted of conspiracy to possess wth
intention to distribute and to distribute cocaine, in violation
of 21 U. S.C. 8 846. The anmount of cocaine attributed to hi mwas
not found by the jury beyond a reasonabl e doubt. I nstead, it

was determ ned by the district court under a preponderance of
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evi dence standard at the sentencing hearing. Under this
standard, the district court determ ned that the transaction
involved from 15 to 50 kilogranms of cocaine. Based on its
findings the court sentenced Houle to a term of 160 nonths of
i nprisonment under 841(b)(1)(A). The statutory
framework involved in this case begins with Section 846, which
provi des that the penalty for an attenpt or conspiracy to conmmit
a drug trafficking offense shall be the sane as the penalty for
the offense that was the object of the attenpt or conspiracy.
21 U. S.C. 8 846. The underlying offense is set out in section
841(a) (1), which nmakes it unlawful to “manufacture, distribute,
or dispense, or possess with intent to manufacture, distribute,
or dispense, a controlled substance.” 21 U S.C. 8§ 841(a)(1).
Section 841(b)(1)(A)-(D), in turn, establishes the penalties
applicable to a violation of section 841(a)(1l). Section
841(b)(1)(C), the statutory catchall authorizes a term of
i nprisonment for a schedule | or Il narcotic, such as cocai ne,
wi t hout reference to drug quantity, of “not nore than 20 years.”
21 U.S.C. § 841(b)(1)(0C).

Houl e first argues that the district court inposed a
sentence above the | owest statutory maxi mum provided in Section
841. In support of his argument he relies on the Ninth Circuit

case of United States v. Nordby, 225 F.3d 1053 (9th Cir. 2000).
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I n that case, the jury nade no finding as to the specific anmpunt
of marijuana that the defendant possessed with the intent to
di stribute. Simlarly, the judge determ ned the quantity of
drugs using the preponderance of evidence standard. The error
occurred when the district court’s finding inposed a sentence
that went beyond the five year maximum for an undeterm ned
anmount of marijuana. Nordby was sentenced to the ten years
under 21 U.S.C. 8 841(b)(1) (A (vii). However, 21 U S.C. 8§
841(b)(1)(D) states that “in the case of |ess than 50 kil ograns
of marijuana, except in the case of 50 or nore marijuana plants
regardl ess of weight . . . [the defendant shall] be sentenced to
a termof inprisonnent of not nore than 5 years.” [|d. at 1056-
57. Therefore, the Ninth Circuit found the ten year sentence
exceeded t he maxi mnumal |l owed for a marijuana conviction under 21
U S.C. 8§ 841 (b)(1)(D)

Based on the Ninth Circuit’s hol ding, Houl e argues t hat
his sentence nust be vacated because it exceeds the statutory
maxi mum provided in 21 U S.C. 8§ 841(b)(1)(A). However, his
reliance 1is msplaced. First, wunlike Nordby, Houle was
convicted of a cocaine offense and not a marijuana offense
Therefore, the five year statutory maxi mum provi sion of Section
841(b)(1)(D), that was exceeded in Nordby, is inapplicable to

the case at bar. As such, the correct “statutory maxinmuni for
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a schedule Il substance, |ike cocaine, is found in the catchall
provi sion of Section 841(b)(1)(C). This section states that “in
the case of a controlled substance in schedule |I or 11
except as provided in subparagraphs (A),(B), and (D), such
person shall be sentenced to a termof inprisonment of not nore
than 20 years.” 21 U.S.C. 8 841(b)(1)(C). Therefore, since the
district court sentenced Houle to a termof 15 years, well bel ow
the maxinmum of twenty years, his reliance on Nordby is
i ncorrect.

Houl e al so argues that the district court erroneously
i nposed a sentence in excess of the |owest statutory mandatory
m ninmum and invites the court to read Apprendi nore broadly to
i nclude mandatory m ni muns. Under Houl e’ s proposed readi ng, any
factor that would increase the mandatory mninmm penalty
associated with an offense, albeit within the statutory maxi mum
woul d al so have to be submtted to the jury and proved beyond a
reasonabl e doubt .

Houl e’ s argunent is m splaced for two reasons: first,
Houl e was sentenced by the district court to a term of 160
nmont hs. The court determ ned the length of his sentence based
on the sentencing guidelines, and not by referring to the
m ni nrum sentence of 120 nonths provided by the statute. Under

these circunstances the result in our case would not be any
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different even if the Suprenme Court were to overrule McM Il an v.

Pennsyl vania, 477 U. S. 79 (1965), which authorizes |egislatures

to increase mninmum penalties based upon non-jury factual
determ nations, as long as the penalty inposed does not exceed
t he maxi mum range.

Second, even if the statutory mninmumplayed a role in
Houl e’ s sentence, his main obstacle would be Apprendi itself.
This is true because the majority in Apprendi declined to
overrule their previous decision in MMIIan. 120 S. Ct. at
2361 n. 13. Moreover, as the Eighth Circuit explained in Aguayo-

Del gado:

| f the non-jury factual determ nation only narrows the
sentencing judge’'s discretion within the range al ready

aut horized by the offense of conviction . . ., then
t he governing constitutional standard is provided by
McM || an. As we have said, MMIllan allows the

| egislature to raise the mninmum penalty associ ated
with a crinme based on non-jury factual findings, as
long as the penalty is within the range specified for
the crime for which the defendant was convicted by the
jury. Apprendi  expressly states that MMllan is
still good | aw . .

220 F. 3d 926, 933-34 (5th Cir. 2000); see also United States v.

Meshack, 225 F.3d 556, 576-77 (5th Cir. 2000) (approving of a
nore limted reading of Apprendi). W believe that this is the
proper construction under existing precedent and therefore,
refuse to apply Apprendi in cases concerning mandatory m ni muns.

Qur hol ding today is that no Apprendi violation occurs
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when the district court sentences the defendant within the
statutory maximum regardless that drug quantity was never
determ ned by the jury beyond a reasonabl e doubt. This hol ding

is consistent with our decision in United States v. Lafreniere,

99-1318 (1st Cir. filed Feb. 17, 1999)4 and those of our sister
circuits which have had the opportunity to address chall enges

simlar to the ones presented by Houle. See., e.qg., Meshack, 225

F.3d at 576-77; Aguayo-Del gado, 220 F.3d at 926; United States

v._Gerrow, 2000 W 1675594, at *2 (11th Cir. Nov. 8, 2000);

United States v. Angle, 230 F.3d 113, 123 (4th Cir. 2000);

United States v. Chavez, 230 F.3d 1089, 1091 (8th Cir. 2000).

[11. CONCLUSI ON

For the foregoing reasons, we affirmthe conviction and

sent ence.

‘Lafreni ere was Houl e’ s co-defendant. He was convicted of a
simlar charge, only involving a heroin (and not cocaine)
conspiracy. On appeal, he made the sanme Apprendi argunents.
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